
In the Matter of 
) 

FM Broadcast Stations. 1 
(Coal Run, Kentucky and Clinchco, Virginia ) 

) 

Amendment of Section 73.202(b) 1 MB Docket No. 04-3 19 
Table of Allotments, 1 RM-I 0984 

To: Office of the Secretary 
Attn: Assistant Chief, Audio Division, Media Bureau 

REPLY TO OPPOSITION TO PETITION FOR RECONSIDERATION 

East Kentucky Broadcasting Corporation (“East Kentucky”), by its attorneys, pursuant to 

Section I .  106(h) of the Commission’s rules, hereby respectfully replies to an Opposition filed by 

Dickinson County Broadcasting Corp. (“Dickinson”) on May 17,2007 to East Kentucky’s May 

4. 2007 Petition for Reconsideration of the Commission staffs Report and Order in this matter, 

DA 07-1350. released March 2,2007 (“Report and Order”).’ 

In reply to Dickinson’s Opposition, the following is respectfully shown: 

I .  Dickinson begins by claiming that East Kentucky’s petition is procedurally 

defective for having cited the general reconsideration provision of Section 1.1 06 of the 

Commission’s rules in lieu of the special provision of Section 1.429 that applies to 

reconsideration of notice and comment rulemaking petitions. Dickinson claims to have been 

prejudiced due to the different timetables provided by those respective rules. Sections 1.106 and 

1.429 both provide a period of 30 days after Federal Register publication to file a petition for 

East Kentucky’s Petition of Reconsideration appeared in the Commission’s Public Notice, Report No. 2815, 
released May 24. 2007, which set a deadline for replies 10 days after the time for filing opposition had expired; 
oppositions were due 15 days after the date of public notice of the Petition in the Federal Register. 
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reconsideration. While Dickinson claims prejudice for having been “relegated to a mere 10 days 

to prepare an opposition” it could easily have requested an extension of time, to which East 

Kentucky would have consented, but never did. Moreover, the Commission’s Public Notice, 

Report No. 28 15, released May 24,2007, afforded Dickinson an additional 15 days to file (01 

supplement) its Opposition, but Dickinson never bothered to do so. In any event, it is clear that 

Dickinson had no trouble filing its complete Opposition, and chose to do so well in advance of 

the deadline imposed by the May 24 Public Notice. Dickinson clearly suffered no prejudice. 

2. Turning to the putative merits of its Opposition, Dickinson presents a single 

argument. In its Petition for Reconsideration, East Kentucky had demonstrated that Commission 

staff had misconstrued the plain meaning of Section 73.21 1 of its rules, which permits 

specification of effective radiated power below 6 kW, provided that the proposed reference 

distance exceeds the distance to the class contour for the next lower claw2 At Page 4 of its 

Opposition, Dickinson concedes that East Kentucky might be correct, but goes on to claim that 

East Kentucky’s proposal is technically infeasible. In support, all Dickinson attempts to show is 

that a single radial fails to achieve line of sight coverage to a single point within the Coal Run 

boundaries due to terrain blockage. However, as demonstrated in the attached technical report of 

Charles M. Anderson Associates, Dickinson’s showing, even if true, is irrelevant. As Mr. 

Anderson notes, line of sight is not necessarily required: 

Where it is alleged that a site cannot be found that allows line-of- 
sight coverage over the community or a transmission path free of a 
major obstruction, as required by Section 73.315 of the 
Commission’s rules, the proponent must demonstrate by an 
engineering showing that the received signal strength as 
transmitted from the site will exceed 70 dBu and will encompass 
the entire community. 

’ At page 4 of its Opposition, Dickinson suggests that the Commission should apply more a stringent standard 
(requiring power of a minimum of 6 kw) to purely hypothetical allocation sites than to actual authorizations, but 
provides no authority ~- nor logical support ~ for such an approach. 
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Vucaxille and Middletown, CA, 4 FCC Rcd 83 15 (1 989) at 71 3. East Kentucky has done that. 

3. As evidenced by his attached technical report, Mr. Anderson has followed 

prescribed Commission procedure. Specifically, using the FCC’s standard method and the 

Longley-Rice method, he demonstrates that a signal level significantly greater than 70 dBu 

would be delivered to the entire Coal Run community. He further notes that this will be possible 

with a 207 meter tower - a height which does not trigger the concerns raised by Dickinson with 

respect to its assumption of a tower having a required height in excess of 400  meter^.^ 

4. In view of the foregoing, we respectfully submit that Dickinson has failed to 

provide any viable basis upon which East Kentucky’s petition for reconsideration should be 

dismissed. Consequently, and for the reasons set forth therein, East Kentucky respectfully 

submits that the relief requested in its petition for reconsideration be granted. 

Respectfully submitted, 

EAST KENTUCKY 
BROADCASTING CORPORATION 

‘7, , 

By: 1 i r ’  u [Lo 
Joka Garziglia 
Peter Gutmann 
Its Attorneys 

Womble Carlyle Sandridge & Rice, PLLC 
1401 I Street, NW 
Seventh Floor 
Washington, DC 20005 
(202) 857-4455 

June 18,2007 

’ As Mr. Anderson notes in his technical report, the Commission found no problem with the proposal of a tower 205 
meters above ground level in order to clear terrain blockage and provide predicted 70 dBu contour over an entire 
city of license in Luke Cil.v, Chuttunoogu. Huwogute and Halls Crossroads, nV, 20 FCC Rcd 18961 (Media Bureau 
2005) at 1mS and 10. 
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Charles M. Anderson Associates 

TECHNICAL REPORT 
IN SUPPORT OF EAST KENTUCKY BROADCASTING CORPORATION 
REPLY TO DICKENSON COUNTY BROADCASTING CORPORATION 

OPPOSITION TO THE PETITION FOR RECONSIDERATION IN 

MB Docket No. 04-319 

This technical report is provided in support of a reply to an opposition filed by 
Dickenson County Broadcasting Corp. (Dickenson) to the Petition for Reconsideration 
filed by East Kentucky Broadcasting Corporation (East Kentucky) to the Commission's 
action in DA-1350 denying the proposed incompatible swap upgrade for station WPKE- 
FM. 

from the original proposed 221 C3 allocation reference point asserting a lack of line of 
sight to Coal Run. Dickenson did not submit any evidence or calculations as the 
Commission has required in previous cases (e.g. The Dalles, OR et al., FCC 04-II8 at 
purugruph 17) to establish that the alleged blockage to a single point in the Coal Run 
boundaries would prevent the delivery of a 70 dBu (50i50) signal over the entire 
community. 

East Kentuckv's proDosal will Drovide a 70 dBu simal over all of Coal Run based on 
the Commission's standard method and the use of Lonelev-Rice: 

In its opposition Dickenson submits a single radial (3 12 degree True) to Coal Run 

The Commission has held in several cases that line of sight is not required over an 
entire community. In fact, in the Madison, IN, Report and Order (MMDocket No. 98- 
105) the Commission stated: 

Our studies further indicate that considering the terrain obstruction between the 
proposed site for channel 266A and the community of Madison, the 70 dBu signal 
will be attenuated once it reaches Madison, but in any event it will not fall below 
the required level of service over the city of Madison (paragraph 5). 

Furthermore, in the Vacaville and Middletown, CA First Report and Order (MMDocket 
No. R8-491), the Commission clearly enunciated the fact that line of sight is not required: 

Where it is alleged that a site cannot be found that allows line-of-sight coverage 
over the community or a transmission path free of a major obstruction, as required 
by Section 73.315 of the Commission's Rules, the proponent must demonstrate by 
an engineering showing that the received signal strength as transmitted from the 
site will exceed 70 dBu and will encompass the entire community (paragraph 13). 

The FCC's standard method and the Langley-Rice method predict that a signal 
level significantly greater than 70 dBu will be delivered to the entire Coal Run 
community. Exhibits El and E2 demonstrate that the Longley-Rice "mean occurrence" 
70 dBu extends well beyond the Coal Run boundaries. This calculation was performed 



Charles hl.  Anderson Associates 

using the V-Soft Probe 3 software which is based on the U S .  Department of Commerce- 
NTIA algorithm. Longley-Rive calculations using this software have been accepted by 
the Commission on many occasions. The Longley-Rice parameters used are standard for 
the geography involved, and are enumerated on the exhibit. 

The original proposed 221C3 allocation site at N 37-23-57 W 82-23-42 with a site 
elevation of 555 meters and a 207 meter tower in accordance with the Commission's 
action in a Class A allocation at Hulls Crossroads, TN (MB Docket No. 03.120 Report 
and Order) where a 207 meter tower was considered acceptable to establish community 
coverage. An ERP of 1.75 kW was utilized based on the eight radial HAAT of 375 
meters. 

It is also noted in denying the original proposal, the Commission acknowledged 
that the use of a 173 meter tower at the original proposed allocation point could achieve 
line of sight to Coal Run, KY in compliance with Section 73.31 5 (see paragraph 4). 

East Keutucky has already established that Class C3 allocations reauiring the use of 
an ERP below 6 kW are oermitted 

East Kentucky provided a listing of one hundred twenty five Class C3 stations 
operating with ERPs below 6 kW, and at least one existing and another proposed C3 
allocations at sites requiring the use of an ERP less than 6 kW (see Petition for 
Reconsideration). 

Conclusion 

It is concluded that the proposed Coal Run 221C3 allocation meets the 
Commission allocation requirements including that of Section 73.3 15(a); that the 
Commission's interpretation of Section 73.21 1 enunciated in Para. 4 of the Report and 
Order is in error; and, that, in fact, a class C3 allotment may be made at a reference point 
requiring the use of an ERP less than 6 kW based on the combination of ERP and HAAT 
required to produce a 39 km reference contour. 

. . .- 

Charles M. Anderson 6-1 5-2007 
15 I9 Euclid Avenue 
Bowling Green, KY 42103 
270-782-0246 
270-793-9129 FAX 
cmanderson43@yahoo.com 

0 2007 Charles M. Anderson Associates 
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E2 COAL RUN MEAN OCCURRENCE LONGLEY-RICE 70 DBU 

Latitude: 37-23-57 N 
Longitude: 082-23-42 W 
ERP: 1.75 kW 
Channel: 221 
Frequency: 92.1 MHZ 
AMSL Height: 762.0 m 
Elevation: 555.0 m 
Horiz. Antenna Pattern: O m i  
Vert. Elevation Pattern: No 

Type of contour: Signal Calculated 
# of Radials Calculated: 360 

Using the mean occurance method at 70.0 dBu 
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Distance (km) 
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371.2 
378.2 
387.2 
394.0 



331.0 
332.0 
333.0 
334.0 
335.0 
336.0 
337.0 
338.0 
339.0 
340.0 
341.0 
342.0 
343.0 
344.0 
345.0 
346.0 
347.0 
348.0 
349.0 
350.0 
351.0 
352.0 
353.0 
354.0 
355.0 
356.0 
357.0 
358.0 
359.0 

30.8 
32.3 
32.3 
30.0 
30.3 
29.7 
31.6 
31.4 
31.3 
32.1 
28.9 
30.0 
27.7 
27.8 
30.2 
26.5 
31.5 
24.9 
26.1 
26.0 
20.1 
21.5 
20.4 
20.3 
28.0 
26.1 
27.8 
21.8 
27.6 

399.5 
404.5 
407.8 
410.3 
415.3 
423.1 
432.5 
439.7 
440.7 
433.3 
419.8 
405.0 
394.8 
389.2 
388.4 
388.3 
388.7 
389.1 
390.5 
390.5 
384.0 
374.4 
361.9 
350.7 
341.2 
341.3 
348.1 
357.7 
363.1 

Average HAAT fo r  8 radials : 375 m 30 sec V-Soft terrain. 
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CERTIFICATE OF SERVICE 

I, Peter Gutmann, an attorney at the law firm of Womble Carlyle Sandridge & Rice, 
PLLC, do hereby certify that on this 181h day of June, 2007, I caused a copy of the foregoing 
“Reply to Opposition to Petition for Reconsideration” to be sent via first-class US Mail, postage 
prepaid, to the following: 

Gary S. Smithwick, Esquire 
Smithwick & Belendiuk, P.C. 
5028 Wisconsin Avenue, NW 
Suite 301 
Washington, DC 20016 
(Counsel for Dickinson County Broadcasting Corp.) 
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